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Chapter 10. Consequences of Nonperformance

Oppenheimer & Co. v. Oppenheim, Appel, Dixon & Co.
New York Court of Appeals
86 N.Y.2d 685, 660 N.E.2d 415, 636 N.Y.S.2d 734 (1995)

Opinion of the Court
Ciparick, Justice.
The parties entered into a letter agreement setting forth certain condi-

tions precedent to the formation and existence of a sublease between them. 
The agreement provided that there would be no sublease between the par-
ties “unless and until” plaintiff delivered to defendant the prime landlord’s 
written consent to certain “tenant work” on or before a specified deadline. If 
this condition did not occur, the sublease was to be deemed “null and void.” 
Plaintiff provided only oral notice on the specified date. The issue presented 
is whether the doctrine of substantial performance applies to the facts of this 
case. We conclude it does not for the reasons that follow.

I.

In 1986, plaintiff Oppenheimer & Co. moved to the World Financial Cen-
ter in Manhattan, a building constructed by Olympia & York Company (O & 
Y). At the time of its move, plaintiff had three years remaining on its existing 
lease for the 33rd floor of the building known as One New York Plaza. As an 
incentive to induce plaintiff’s move, O & Y agreed to make the rental payments 
due under plaintiff’s rental agreement in the event plaintiff was unable to sub-
lease its prior space in One New York Plaza.

In December 1986, the parties to this action entered into a conditional 
letter agreement to sublease the 33rd floor. Defendant already leased space on 
the 29th floor of One New York Plaza and was seeking to expand its operations. 
The proposed sublease between the parties was attached to the letter agree-
ment. The letter agreement provided that the proposed sublease would be exe-
cuted only upon the satisfaction of certain conditions. Pursuant to paragraph 
1(a) of the agreement, plaintiff was required to obtain “the Prime Landlord’s 
written notice of confirmation, substantially to the effect that [defendant] is a 
subtenant of the Premises reasonably acceptable to Prime Landlord.” If such 
written notice of confirmation were not obtained “on or before December 30, 
1986, then this letter agreement and the Sublease . . . shall be deemed null and 
void and of no further force and effect and neither party shall have any rights 
against nor obligations to the other.”

Assuming satisfaction of the condition set forth in paragraph 1(a), defen-
dant was required to submit to plaintiff, on or before January 2, 1987, its plans 
for “tenant work” involving construction of a telephone communication link-
age system between the 29th and 33rd floors. Paragraph 4(c) of the letter 
agreement then obligated plaintiff to obtain the prime landlord’s “written con-
sent” to the proposed “tenant work” and deliver such consent to defendant on 
or before January 30, 1987. Furthermore, if defendant had not received the 
prime landlord’s written consent by the agreed date, both the agreement and 
the sublease were to be deemed “null and void and of no further force and 
effect,” and neither party was to have “any rights against nor obligations to the 
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other.” Paragraph 4(d) additionally provided that, notwithstanding satisfaction 
of the condition set forth in paragraph 1(a), the parties “agree not to execute 
and exchange the Sublease unless and until . . . the conditions set forth in para-
graph (c) above are timely satisfied.”

The parties extended the letter agreement’s deadlines in writing and plain-
tiff timely satisfied the first condition set forth in paragraph 1(a) pursuant 
to the modified deadline. However, plaintiff never delivered the prime land-
lord’s written consent to the proposed tenant work on or before the modified 
final deadline of February 25, 1987. Rather, plaintiff’s attorney telephoned 
defendant’s attorney on February 25 and informed defendant that the prime 
landlord’s consent had been secured. On February 26, defendant, through its 
attorney, informed plaintiff’s attorney that the letter agreement and sublease 
were invalid for failure to timely deliver the prime landlord’s written consent 
and that it would not agree to an extension of the deadline. The document 
embodying the prime landlord’s written consent was eventually received by 
plaintiff on March 20, 1987, 23 days after expiration of paragraph 4(c)’s modi-
fied final deadline.

Plaintiff commenced this action for breach of contract, asserting that 
defendant waived and/or was estopped by virtue of its conduct1 from insisting 
on physical delivery of the prime landlord’s written consent by the February 
25 deadline. Plaintiff further alleged in its complaint that it had substantially 
performed the conditions set forth in the letter agreement.

At the outset of trial, the court issued an order in limine barring any refer-
ence to substantial performance of the terms of the letter agreement. None-
theless, during the course of trial, the court permitted the jury to consider the 
theory of substantial performance, and additionally charged the jury concern-
ing substantial performance. Special interrogatories were submitted. The jury 
found that defendant had properly complied with the terms of the letter agree-
ment, and answered in the negative the questions whether defendant failed to 
perform its obligations under the letter agreement concerning submission of 
plans for tenant work, whether defendant by its conduct waived the February 
25 deadline for delivery by plaintiff of the landlord’s written consent to ten-
ant work, and whether defendant by its conduct was equitably estopped from 
requiring plaintiff’s strict adherence to the February 25 deadline. Nonethe-
less, the jury answered in the affirmative the question, “Did plaintiff substan-
tially perform the conditions set forth in the Letter Agreement?,” and awarded 
plaintiff damages of $1.2 million.

Defendant moved for judgment notwithstanding the verdict. Supreme 
Court granted the motion, ruling as a matter of law that “the doctrine of 
substantial performance has no application to this dispute, where the Let-
ter Agreement is free of all ambiguity in setting the deadline that plaintiff 
concededly did not honor.” The Appellate Division reversed the judgment on 
the law and facts, and reinstated the jury verdict. The Court concluded that 

1. Plaintiff argued that it could have met the deadline, but failed to do so only because defendant, 
acting in bad faith, induced plaintiff into delaying delivery of the landlord’s consent. Plaintiff asserted 
that the parties had previously extended the agreement’s deadlines as a matter of course.
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the question of substantial compliance was properly submitted to the jury 
and that the verdict should be reinstated because plaintiff’s failure to deliver 
the prime landlord’s written consent was inconsequential.

This Court granted defendant’s motion for leave to appeal and we now 
reverse.

II.

Defendant argues that no sublease or contractual relationship ever arose 
here because plaintiff failed to satisfy the condition set forth in paragraph 
4(c) of the letter agreement. Defendant contends that the doctrine of substan-
tial performance is not applicable to excuse plaintiff’s failure to deliver the 
prime landlord’s written consent to defendant on or before the date specified 
in the letter agreement and that the Appellate Division erred in holding to the 
contrary. Before addressing defendant’s arguments and the decision of the 
court below, an understanding of certain relevant principles is helpful.

A condition precedent is “an act or event, other than a lapse of time, which, 
unless the condition is excused, must occur before a duty to perform a prom-
ise in the agreement arises” (Calamari and Perillo, Contracts §11-2, at 438 
[3d ed.]; see, Restatement [Second] of Contracts §224; see also, Merritt Hill 
Vineyards v. Windy Hgts. Vineyard, 61 N.Y.2d 106, 112-113, 472 N.Y.S.2d 592, 
460 N.E.2d 1077). Most conditions precedent describe acts or events which 
must occur before a party is obliged to perform a promise made pursuant to 
an existing contract, a situation to be distinguished conceptually from a condi-
tion precedent to the formation or existence of the contract itself (see, M. K. 
Metals v. Container Recovery Corp., 645 F.2d 583). In the latter situation, no 
contract arises “unless and until the condition occurs” (Calamari and Perillo, 
Contracts §11-5, at 440 [3d ed.]).

Conditions can be express or implied. Express conditions are those agreed 
to and imposed by the parties themselves. Implied or constructive conditions 
are those “imposed by law to do justice” (Calamari and Perillo, Contracts §11-8, 
at 444 [3d ed.]). Express conditions must be literally performed, whereas con-
structive conditions, which ordinarily arise from language of promise, are sub-
ject to the precept that substantial compliance is sufficient. The importance of 
the distinction has been explained by Professor Williston:

Since an express condition . . . depends for its validity on the manifested intention of 
the parties, it has the same sanctity as the promise itself. Though the court may regret 
the harshness of such a condition, as it may regret the harshness of a promise, it must, 
nevertheless, generally enforce the will of the parties unless to do so will violate pub-
lic policy. Where, however, the law itself has imposed the condition, in absence of or 
irrespective of the manifested intention of the parties, it can deal with its creation as 
it pleases, shaping the boundaries of the constructive condition in such a way as to do 
justice and avoid hardship. (5 Williston, Contracts §669, at 154 [3d ed.].)

In determining whether a particular agreement makes an event a con-
dition courts will interpret doubtful language as embodying a promise or 
constructive condition rather than an express condition. This interpretive 
preference is especially strong when a finding of express condition would 
increase the risk of forfeiture by the obligee (see, Restatement [Second] of 
Contracts §227 [1]).
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Interpretation as a means of reducing the risk of forfeiture cannot be 
employed if “the occurrence of the event as a condition is expressed in unmis-
takable language” (Restatement [Second] of Contracts §229, comment a, at 
185; see, §227, comment b [where language is clear, “(t)he policy favoring 
freedom of contract requires that, within broad limits, the agreement of the 
parties should be honored even though forfeiture results” ]). Nonetheless, the 
nonoccurrence of the condition may yet be excused by waiver, breach or for-
feiture. The Restatement posits that “[t]o the extent that the non-occurrence 
of a condition would cause disproportionate forfeiture, a court may excuse the 
non-occurrence of that condition unless its occurrence was a material part of 
the agreed exchange” (Restatement [Second] of Contracts §229).

Turning to the case at bar, it is undisputed that the critical language of 
paragraph 4(c) of the letter agreement unambiguously establishes an express 
condition precedent rather than a promise, as the parties employed the unmis-
takable language of condition (“if,” “unless and until”). There is no doubt 
of the parties’ intent and no occasion for interpreting the terms of the letter 
agreement other than as written.

Furthermore, plaintiff has never argued, and does not now contend, that 
the nonoccurrence of the condition set forth in paragraph 4(c) should be 
excused on the ground of forfeiture.2 Rather, plaintiff’s primary argument 
from the inception of this litigation has been that defendant waived or was 
equitably estopped from invoking paragraph 4(c). Plaintiff argued second-
arily that it substantially complied with the express condition of delivery of 
written notice on or before February 25th in that it gave defendant oral notice 
of consent on the 25th.

Contrary to the decision of the Court below, we perceive no justifiable 
basis for applying the doctrine of substantial performance to the facts of this 
case. The flexible concept of substantial compliance “stands in sharp contrast 
to the requirement of strict compliance that protects a party that has taken the 
precaution of making its duty expressly conditional” (2 Farnsworth, Contracts 
§8.12, at 415 [2d ed. 1990]). If the parties “have made an event a condition of 
their agreement, there is no mitigating standard of materiality or substantial-
ity applicable to the non-occurrence of that event” (Restatement [Second] of 
Contracts §237, comment d, at 220). Substantial performance in this context is 
not sufficient, “and if relief is to be had under the contract, it must be through 
excuse of the non-occurrence of the condition to avoid forfeiture” (id.; see, 
Brown-Marx Assocs. v. Emigrant Sav. Bank, 703 F.2d 1361, 1367-1368 [11th 
Cir.]; see also, Childres, Conditions in the Law of Contracts, 45 N.Y.U. L. Rev. 
33, 35).

Here, it is undisputed that plaintiff has not suffered a forfeiture or con-
ferred a benefit upon defendant. Plaintiff alludes to a $1 million licens-
ing fee it allegedly paid to the prime landlord for the purpose of securing 
the latter’s consent to the subleasing of the premises. At no point, however, 
does plaintiff claim that this sum was forfeited or that it was expended for 
the purpose of accomplishing the sublease with defendant. It is further 

2. The Restatement defines the term “forfeiture” as “the denial of compensation that results when 
the obligee loses [its] right to the agreed exchange after [it] has relied substantially, as by preparation or 
performance on the expectation of that exchange” (§229, comment b).
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undisputed that O & Y, as an inducement to effect plaintiff’s move to the 
World Financial Center, promised to indemnify plaintiff for damages result-
ing from failure to sublease the 33rd floor of One New York Plaza. Conse-
quently, because the critical concern of forfeiture or unjust enrichment is 
simply not present in this case, we are not presented with an occasion to 
consider whether the doctrine of substantial performance is applicable, that 
is, whether the courts should intervene to excuse the nonoccurrence of a 
condition precedent to the formation of a contract.

The essence of the Appellate Division’s holding is that the substantial 
performance doctrine is universally applicable to all categories of breach of 
contract, including the nonoccurrence of an express condition precedent. 
However, as discussed, substantial performance is ordinarily not applicable to 
excuse the nonoccurrence of an express condition precedent.

Our precedents are consistent with this general principle. In Maxton 
Bldrs. v. Lo Galbo, 68 N.Y.2d 373, 509 N.Y.S.2d 507, 502 N.E.2d 184, the defen-
dants contracted on August 3 to buy a house, but included in the contract the 
condition that if real estate taxes were found to be above $3,500 they would 
have the right to cancel the contract upon written notice to the seller within 
three days. On August 4 the defendants learned that real estate taxes would 
indeed exceed $3,500. The buyers’ attorney called the seller’s attorney and 
notified him that the defendants were exercising their option to cancel. A cer-
tified letter was sent notifying the seller’s attorney of that decision on August 
5 but was not received by the seller’s attorney until August 9. We held the 
cancellation ineffective and rejected defendants’ argument that reasonable 
notice was all that was required, stating: “It is settled . . . that when a contract 
requires that written notice be given within a specified time, the notice is 
ineffective unless the writing is actually received within the time prescribed” 
(id., at 378, 509 N.Y.S.2d 507, 502 N.E.2d 184). We so held despite the fact that 
timely oral notice was given and the contract did not provide that time was of 
the essence.

In Jungmann & Co. v. Atterbury Bros., 249 N.Y. 119, 163 N.E. 123, the 
parties entered into a written contract for the sale of 30 tons of casein. The 
contract contained the following clause: “Shipment: May-June from Europe. 
Advice of shipment to be made by cable immediately goods are dispatched” 
(id.). Plaintiff shipped the first 15 tons but gave no notice to the defendant, 
who rejected the shipment. Plaintiff thereafter shipped the remaining 15 tons 
to defendant, but again failed to provide notice by cable and instead sent two 
letters. Defendant rejected the remaining 15 tons. This Court was not per-
suaded by the argument that the defendant had received notice of shipment 
by other means and thus suffered no harm. “Even if that be true,” we stated, 
“the fact remains that the plaintiff was obligated under its contract to see that 
defendant obtained advice of shipment by cable” (id., at 121, 163 N.E. 123). 
Plaintiff’s failure to “perform[] all conditions precedent required of it,” and 
“to give notice according to the terms of the contract” barred it from recovery 
(id., at 122, 163 N.E. 123).

Plaintiff’s reliance on the well-known case of Jacob & Youngs v. Kent, 
230 N.Y. 239, 129 N.E. 889, is misplaced. . . . The avoidance-of-forfeiture 
rationale which engendered the rule of Jacob & Youngs is simply not present 
here, and the case therefore “should not be extended by analogy where the 
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reason for the rule fails” (Van Iderstine Co. v. Barnet Leather Co., 242 N.Y. 
425, 434, 152 N.E. 250).

The lease renewal and insurance cases relied upon by plaintiff are clearly 
distinguishable and explicable on the basis of the risk of forfeiture existing 
therein. For example, in Sy Jack Realty Co. v. Pergament Syosset Corp., 27 
N.Y.2d 449, 452, 318 N.Y.S.2d 720, 267 N.E.2d 462, this Court gave effect to a 
late notice of lease renewal. Importantly, while we reaffirmed the general rule 
“that notice, when required to be ‘given’ by a certain date, is insufficient and 
ineffectual if not received within the time specified,” we held that the prior 
courts properly invoked the rule that equity “relieves against . . . forfeitures of 
valuable lease terms when default in notice has not prejudiced the landlord” 
(id., quoting Jones v. Gianferante, 305 N.Y. 135, 138, 111 N.E.2d 419; see also 
J.N.A. Realty Corp. v. Cross Bay Chelsea, 42 N.Y.2d 392, 397, 397 N.Y.S.2d 958, 
366 N.E.2d 1313 [“when a tenant in possession under an existing lease has 
neglected to . . . renew, he might suffer a forfeiture if he has made valuable 
improvements on the property”]). We stated: “Since a long-standing location 
for a retail business is an important part of the good will of that enterprise, the 
tenant stands to lose a substantial and valuable asset” (id., 27 N.Y.2d, at 453, 
318 N.Y.S.2d 720, 267 N.E.2d 462).

III.

In sum, the letter agreement provides in the clearest language that the 
parties did not intend to form a contract “unless and until” defendant received 
written notice of the prime landlord’s consent on or before February 25, 1987. 
Defendant would lease the 33rd floor from plaintiff only on the condition that 
the landlord consent in writing to a telephone communication linkage system 
between the 29th and 33rd floors and to defendant’s plans for construction 
effectuating that linkage. This matter was sufficiently important to defendant 
that it would not enter into the sublease “unless and until” the condition was 
satisfied. Inasmuch as we are not dealing here with a situation where plaintiff 
stands to suffer some forfeiture or undue hardship, we perceive no justifica-
tion for engaging in a “materiality-of-the-nonoccurrence” analysis. To do so 
would simply frustrate the clearly expressed intention of the parties. Freedom 
of contract prevails in an arm’s length transaction between sophisticated par-
ties such as these, and in the absence of countervailing public policy concerns 
there is no reason to relieve them of the consequences of their bargain. If 
they are dissatisfied with the consequences of their agreement, “the time to 
say so [was] at the bargaining table” (Maxton, supra, at 382, 509 N.Y.S.2d 507, 
502 N.E.2d 184).

Finally, the issue of substantial performance was not for the jury to resolve 
in this case. A determination whether there has been substantial performance 
is to be answered, “if the inferences are certain, by the judges of the law” 
(Jacob & Youngs v. Kent, 230 N.Y. 239, 243, 129 N.E. 889 supra).

Accordingly, the order of the Appellate Division should be reversed, with 
costs, and the complaint dismissed.

Kaye, C.J., and Simons, Titone, Bellacosa, Smith and Levine, JJ., 
concur.

Order reversed, etc.
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Notes and Questions

1. Language sufficient to create an express condition. In any case where the 
defendant obligor asserts the nonoccurrence of an express condition to his 
duty as a defense to liability for his nonperformance, a threshold issue will 
be whether the duty in question is indeed so conditioned. In Oppenheimer, the 
court spends little time on that issue. The critical language, it finds, is “unam-
biguous,” because the parties have used the “unmistakable language of condi-
tion” — words and phrases like “if” and “unless and until.” Although the court 
does not belabor the point, the language in the written contract is actually a 
good deal stronger than that; rather that just saying “if A does this, then B will 
do that,” it goes on to indicate that failure of the conditioning event (timely 
delivery of certain notices) will cause the agreement to be “of no further force 
and effect.” In such event, the agreement continues, “neither party shall have 
any rights against nor obligations to the other.”

2. Distinction between express conditions and promises. Not all agreements are 
as clear as the one in Oppenheimer. One issue of interpretation that frequently 
arises involves the distinction between a condition and a promise. As analyzed 
by the court, plaintiff’s failure to make timely delivery of either of the speci-
fied notices would have the effect of a failure of condition, releasing defendant 
from any duty to proceed with the transaction. Would the delivery term also be 
interpreted as a promise by the plaintiff to make timely delivery of the notices, 
the breach of which would give rise to a cause of action against the plaintiff for 
breach of contract? The court says that pursuant to the agreement the plaintiff 
“was required to” or “obligated to” deliver the notices as stated. If plaintiff had 
second thoughts about going ahead, could it simply withhold delivery of one 
or the other of the notices?

However one interprets the contract in Oppenheimer, there is no princi-
pled reason why a contractual term cannot be interpreted as both a promise 
and an express condition. See, e.g., Internatio-Rotterdam, Inc. v. River Brand 
Rice Mills, Inc., 259 F.2d 137 (2d Cir. 1958) (buyer’s promise to give shipping 
instructions to seller at least two weeks prior to shipment was a “promissory 
condition”). If an event is a “promissory condition,” failure of the event to 
occur justifies the obligor in treating her obligations as discharged, and also 
subjects the obligee to liability for damages.

3. Interpreting the contract language. The preceding discussion indicates 
that a contract term might be interpreted by a court as either an express 
condition or as a promise, or possibly as both. On the other hand, a term 
that defines a performance obligation by reference to the happening of some 
event may be neither a promise nor a condition. Thus, in cases where the 
language of the contract in some fashion links a subcontractor’s right to pay-
ment for work performed to the general contractor’s receipt of payment from 
the owner (sometimes referred to as a “pay-when-paid” clause), the majority 
of courts have preferred to interpret such language as merely calling for pay-
ment within a reasonable time, and not as also conditioning the subcontrac-
tor’s right to payment on such prior receipt of payment by the general. To 
rule otherwise, the courts have pointed out, would require the sub to assume 
the risk of the owner’s credit, with the accompanying possibility of forfeiture. 
To achieve that result, strong language to that effect will be needed (and 
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even then may be not effective). For example, in Galloway Corp. v. S.B. Bal-
lard Const. Co., 464 S.E.2d 349 (Va. 1995), the court stated: “[W]e hold that 
in the absence of a clear and unambiguous statement of the parties’ intent as 
to the meaning of the time of payment provision in a construction subcon-
tract, an absolute ‘pay when paid’ defense is available to a general contractor 
only if it can establish by parol evidence that the parties mutually intended 
the contract to create such a defense.” Id. at 356. See also Federal Ins. Co. v. 
I. Kruger, Inc., 829 So. 2d 732 (Ala. 2002) (clause did not create condition 
precedent but was merely timing mechanism, allowing contractor reasonable 
time to pay but not relieving it from liability to sub because of nonpayment 
by owner); but see MidAmerica Constr. Management, Inc. v. MasTec North 
America, Inc., 436 F.3d 1257 (10th Cir. 2006) (under either Texas or New 
Mexico case law, clause would be given effect as “pay-if-paid” rather than 
merely “pay-when-paid”; subcontractor not entitled to recover from general 
when general goes unpaid because of owner’s bankruptcy). Some states regu-
late such clauses by statutes, which generally protect the subcontractor in 
varying degrees. See generally Margie Alsbrook, Contracting Away an Hon-
est Day’s Pay: An Examination of Conditional Payment Clauses in Construc-
tion Contracts, 58 Ark. L. Rev. 353 (2005).

4. Distinction between express and constructive conditions. In the course of its 
opinion, the Oppenheimer court refers to the early New York case of Jacob & 
Youngs v. Kent, 129 N.E. 889 (N.Y. 1921) (opinion by Cardozo, J.). The Jacob 
& Youngs case is reprinted later in this chapter as a principal case, and we will 
discuss it in detail then. At this point, it is enough to know that in that case, 
the New York court was applying what is usually known as the doctrine of “con-
structive conditions,” which addresses the question of whether performance by 
one party is in effect an implied condition to the other party’s duty of perfor-
mance. Without going into too much detail now, the doctrine of constructive 
conditions provides that one party’s duty of performance is constructively con-
ditioned on substantial performance of the other party’s obligations. The rule 
of “substantial performance,” which was applied in that case, has generally no 
application to cases like Oppenheimer, where the court is considering the effect 
of what is clearly an “express condition” spelled out in the parties’ contract.

5. Which party’s duty is conditional? In some cases, the court must decide 
whether a given event stated as a condition should be regarded as conditioning 
both parties’ duties of performance under the contract, in which case either one 
can insist on its nonoccurrence as a ground for nonperformance, or whether 
it properly conditions the duty of only one party, in which case it is waivable 
by that party acting alone. See, e.g., De Freitas v. Cote, 174 N.E.2d 371 (Mass. 
1961) (where contract stated “this sale is subject to [federal] loan,” buyer who 
obtained financing from other sources could enforce contract against seller; 
condition was clearly for benefit of buyer only and thus waivable by him); 
McDermott v. Burpo, 663 S.W.2d 256 (Mo. Ct. App. 1983) (vendors held in 
breach where they failed to show up for closing even though purchasers had 
notified them of willingness to pay price in cash, rather than obtaining mort-
gage financing). In Oppenheimer, if the prospective sublessor (plaintiff in the 
actual case) had been unable to obtain one or both of the required consents, 
could the sublessee have waived the condition, and enforced the sublease 
agreement anyway?
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6. Effect of nonoccurrence of condition. Once the court has determined that 
the contract term in question really does expressly condition the defendant’s 
duty of performance on the occurrence of some event, what will be the effect 
of its nonoccurrence? Until the conditioning event does occur, the duty does 
not arise; at the point when it cannot (or for some reason clearly will not) 
occur, the defendant is discharged. Restatement (Second) §225. Although the 
“strict enforcement” approach to express conditions may be characteristic of 
classical contract law, it is alive and well today, as the Oppenheimer opinion dem-
onstrates. The court in Oppenheimer relies principally on two earlier New York 
decisions. One of those is Maxton Builders v. Lo Galbo. (You might be inter-
ested to know that the attorney in Maxton who failed to give the requisite writ-
ten notice of cancellation on behalf of his client was later held to have thereby 
committed actionable malpractice as a matter of law, despite assertions that 
he relied on the other attorney’s assurances that oral notice was sufficient. 
Lo Galbo v. Plishkin, Rubano & Baum, 558 N.Y.S.2d 185 (App. Div. 1990).) 
The Restatement (Second) continues the general rule of strict enforcement 
of express conditions, and Comment d to §237, quoted by the court in Oppen-
heimer, rejects the application of a “substantial performance” qualification to 
that rule. (As the court indicates, there are a variety of bases on which an 
express condition might be deemed “excused.” Some of those are discussed in 
the Notes below, and in J.N.A. Realty Corp. v. Cross Bay Chelsea Inc., the case 
which follows.)

7. Scholarly commentary. The court in Oppenheimer also cites an article by 
Professor Robert Childres, Conditions in the Law of Contracts, 45 N.Y.U. L. 
Rev. 33 (1970). After examining scores of decisions citing the conditions pro-
visions of the first Restatement, Childres concluded that almost all modern 
courts (as of 1970, that is) in practice would insist on strict performance of 
conditions only when the conditioning events are material to the agreement of 
the parties and the risks created thereby. Conditions that are merely “techni-
cal” — that is, not related in substance to the real reason for the defendant’s 
nonperformance but asserted solely for the purpose of defeating the plain-
tiff’s claim — he found to be generally excused under various theories such as 
adverse interpretation, waiver, prevention, or avoidance of forfeiture. While 
applauding modern courts for this approach to technical conditions, Profes-
sor Childres criticized the judicial technique of using such theories of excuse 
because “the failure to articulate the real ground of decision misleads the pro-
fession and thereby promotes uncertainty and litigation.” He recommended 
that courts abandon these theories in favor of a broader rule: Only material 
conditions should be strictly enforced.

At least some courts appear to share Professor Childres’s belief that the 
issue of materiality should be relevant to the question of how strictly a con-
dition should be enforced. See, e.g, Sahadi v. Continental Illinois National 
Bank & Trust Co., 706 F.2d 193, 198 n.2 (7th Cir. 1983) (slight delay in mak-
ing interest payments would not trigger failure of condition, accelerating 
payment of entire debt obligation; earlier precedents to the contrary were 
“decided in the salad days of American legal formalism which were marked 
by an unprecedented adherence to the letter of contractual text — a juris-
prudential posture that has since been eclipsed by the kind of materiality 
approach embodied in [later Illinois cases]”); Jenkins v. U.S.A. Foods, Inc, 912 
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F. Supp. 969 (E.D. Mich. 1996) (no acceleration permitted; payments slightly 
late, but substantial performance present). Adopting arguendo Professor 
Childres’s approach, does it appear to you that the condition involved in the 
Oppenheimer case was material?

8. Waiver and estoppel of condition. In Oppenheimer, the court appears to 
accept as fact that the plaintiff did inform defendant’s attorney that the 
landlord’s consent had been obtained. (The court says only that plaintiff’s 
attorney “informed defendant . . . that the consent had been secured,” which 
might suggest merely a voicemail message. The lower court, however, states 
that defendant’s attorney “was notified on that day and, as with prior dead-
lines, told the landlord’s attorney that he would get back to him.” See 613 
N.Y.S.2d, at 623.) Should the Court of Appeals have given that fact more 
weight in deciding whether to reverse the lower court? An obligor whose 
duty is expressly dependent on a condition may be under a duty to perform 
despite the nonoccurrence of that condition, if a court finds that he has, 
by word or conduct, “waived” the right to insist on fulfillment of the condi-
tion before performing the duty. Restatement (Second) §84(1) expresses the 
concept of waiver (the term itself is not used in the section, but see Com-
ment b). As usually defined, waiver is “an intentional relinquishment of a 
known right.” As expressed in §84(1), a waiver is effective without either 
consideration or reliance, but only if the condition waived was not either a 
material part of the performance that the obligor was to receive in exchange 
or a material part of the risk assumed. Compare Radiation Systems, Inc. v. 
Amplicon, Inc., 882 F. Supp. 1101 (D.D.C. 1995) (requirement that certain 
certificates be delivered by one party was purely technical, and could be 
overcome by showing of waiver or course of conduct amounting to contract 
modification), with GuestHouse Int’l, LLC v. Shoney’s North America Corp., 
330 S.W.3d 166 (Tenn. Ct. App. 2010) (holding that plaintiff did not waive 
right to use defendant’s name because use of name was a material part of the 
agreed exchange).

If the condition in Oppenheimer was merely minor — “procedural or tech-
nical” — it could be waived by the defendant-obligor’s expression of inten-
tion to do so. If it were not minor, but material, it could still be overcome by 
an estoppel, based on the obligor’s expression of intention not to insist on 
it, followed by the plaintiff-obligee’s prejudicial reliance on that manifesta-
tion of intention. Justice Ciparick’s opinion simply fails to address the issue 
of waiver or estoppel at all, discussing only the issue of “substantial perfor-
mance,” possibly because this was the basis of the lower appellate court’s 
reversal. Does it appear to you that arguments of waiver or estoppel had 
potential merit as a basis for overcoming defendant’s failure-of-condition 
argument?

9. Prevention of condition. Similar to the concept of waiver is the doctrine 
of “prevention,” which states that a condition is excused if the promisor 
wrongfully hinders or prevents the condition from occurring. E.g., United 
Partition Systems, Inc. v. United States, 90 Fed. Cl. 74 (2009) (stating that 
federal government like any other contracting party has an implied duty not 
to prevent or delay performance by the other party). See Restatement (Sec-
ond) §245. Where the conditioning event is to some extent within the obli-
gor’s control, the obligor is likely to have at least the obligation to attempt 
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to cause the condition to occur. E.g., Stendig, Inc. v. Thom Rock Realty Co., 
558 N.Y.S.2d 917 (App. Div. 1990) (where both parties’ obligations under 
lease of showroom space in design center were conditioned on landlord’s 
having rented minimum amount of square feet of space, landlord subject to 
implied duty to use “good faith best efforts” to obtain tenants, citing Wood 
v. Lucy, Lady Duff-Gordon). Even if the event is not within the obligor’s 
control, she may be under an obligation (express or implied) to cooperate 
with the obligee in causing the condition to happen, or at the minimum 
not to impede those efforts. E.g., Fateh v. Rich, 481 A.2d 464 (D.C. 1984) 
(defendant buyers of restaurant business wrongfully prevented condition 
that liquor authority give its consent to transfer of liquor license by engag-
ing person with criminal record as manager of restaurant business, in viola-
tion of liquor authority policy). The question is often a difficult one, how-
ever, and courts have frequently held that the possibility of prevention of 
the condition by the obligor was a risk assumed by the obligee, and thus not 
“wrongful.”

In Oppenheimer, if the plaintiff had obtained the landlord’s consent, but 
withheld delivery of written notice to defendant because it wanted to withdraw 
from this deal and sublease to someone else, would the plaintiff have been in 
breach of its contract with the defendant? If it had been unable to obtain one 
or the other of those consents, would it have been in breach? If it didn’t even 
try to obtain those consents, would it have been in breach?

10. Avoidance of forfeiture. In addition to the various possibilities discussed 
above, a court might justify enforcing a contractual duty, despite the apparent 
failure of a conditioning event, in order to avoid a forfeiture. This possibility 
is considered but ultimately rejected in the Oppenheimer case; in the course of 
that discussion, the court cites but distinguishes J. N. A. Realty Corp. v. Cross 
Bay Chelsea Inc., the next case in these materials. We will address the forfei-
ture aspect of Oppenheimer in our notes following the JNA case.

J. N. A. Realty Corp. v. Cross Bay Chelsea, Inc.
New York Court of Appeals
42 N.Y.2d 392, 366 N.E.2d 1313, 397 N.Y.S.2d 958 (N.Y. 1977)

Wachtler, Judge.
J. N. A. Realty Corp., the owner of a building in Howard Beach, com-

menced this proceeding to recover possession of the premises claiming that 
the lease has expired. The lease grants the tenant, Cross Bay Chelsea, Inc., 
an option to renew and although the notice was sent, through negligence or 
inadvertence, it was not sent within the time prescribed in the lease. The land-
lord seeks to enforce the letter of the agreement. The tenant asks for equity to 
relieve it from a forfeiture.

The Civil Court, after a trial, held that the tenant was entitled to equitable 
relief. The Appellate Term affirmed, without opinion, but the Appellate Divi-
sion, after granting leave, reversed and granted the petition. The tenant has 
appealed to this court.


